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 1 P R O C E E D I N G 

 2 CHAIRMAN GETZ:  Okay.  Good morning,

 3 everyone.  We'll open the prehearing conference i n Docket

 4 DE 11-250.  On October 14, 2011, in Docket DE 11- 215,

 5 PSNH's 2012 Energy Service Rate proceeding, the C ompany

 6 filed testimony that proposed to begin recovery o f costs

 7 associated with the Scrubber Project in ES rates effective

 8 January 1, 2012.  On November 15, the Commission issued a

 9 secretarial letter stating that it would open a s eparate

10 docket for the purpose of considering Scrubber Pr oject

11 issues.  And, on November 18, PSNH filed a Motion  for the

12 Establishment of Temporary Rates.  We filed an or der of

13 notice on December 1 setting the prehearing confe rence for

14 this morning, and noting that the statements of p ositions

15 will be considered this morning, as well as Petit ions to

16 Intervene, and positions on scope and schedules, but

17 making clear that a hearing on temporary rates wo uld be

18 something that would occur at another time.

19 Note that we have, my records show,

20 Petitions to Intervene by the Conservation Law Fo undation,

21 Sierra Club, TransCanada, and the New England Pow er

22 Generators Association.  And, we received this mo rning we

23 have an objection by Public Service Company of Ne w

24 Hampshire to the Petitions from TransCanada and N ew
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 1 England Power Generators Association.  And, we al so have

 2 the notice of participation from the Consumer Adv ocate.

 3 So, let's handle the issues this way.  I

 4 think I'd like to go around and -- well, let's do  it in

 5 three rounds.  Let's first just get the appearanc es on

 6 who's here, so I'll know who's arguing and who's present.

 7 Second, then we'll go around and hear the stateme nts of

 8 the parties on their positions with respect to th e

 9 substance of the proceeding.  And, then, third, w e'll deal

10 with the Petitions to Intervene.  We already have  the

11 Petitions to Intervene and have read those.  So, in that

12 third round, we'll start with Public Service Comp any of

13 New Hampshire to, since we haven't had a lot of t ime to

14 look at the objections, to state its position wit h respect

15 to the objections.  And, then, we'll give opportu nity for

16 a response to the objections.  

17 So, well, let's get appearances on.  If

18 anybody has any concerns about process, they can let me

19 know after we get the appearances.

20 MS. KNOWLTON:  Good morning, Chairman

21 Getz and Commissioner Ignatius.  My name is Sarah

22 Knowlton.  And, I'm Senior Counsel at Public Serv ice

23 Company of New Hampshire.  Appearing with me toda y for the

24 Company is Robert A. Bersak, the Company's Assist ant
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 1 Secretary and Assistant General Counsel.

 2 CHAIRMAN GETZ:  Good morning.  

 3 MR. BERSAK:  Good morning.

 4 MR. FABISH:  Hi.  My name is Zach

 5 Fabish.  I'm with the Sierra Club Environmental L aw

 6 Program.  I'm here representing --

 7 (Court reporter interruption.) 

 8 MR. FABISH:  I'm here representing the

 9 Sierra Club, both in a national capacity and the New

10 Hampshire Chapter.  With me also are Catherine Co rkery,

11 head of the New Hampshire Chapter, and Josh Stebb ins,

12 another attorney with the Environmental Law Progr am.

13 CHAIRMAN GETZ:  Okay.  Good morning.

14 And, I think, for the rest of the presentation, i f there's

15 a -- so, the court reporter can hear, you can pro bably sit

16 and just speak into the mike.

17 MR. FABISH:  Will do.

18 CHAIRMAN GETZ:  Okay.  Thank you.  

19 MR. PATCH:  Good morning.  Doug Patch,

20 Orr & Reno, for TransCanada.  

21 CHAIRMAN GETZ:  Good morning.  

22 MS. SMITH:  Good morning.  Maureen

23 Smith, of Orr & Reno, for the New England Power G enerators

24 Association.  And, with me today is Sandi Hennequ in, Vice
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 1 President for NEPGA.

 2 CHAIRMAN GETZ:  Good morning.

 3 MR. PERESS:  Good morning.  Jonathan

 4 Peress, on behalf of the Conservation Law Foundat ion.

 5 CHAIRMAN GETZ:  Good morning.

 6 MS. HATFIELD:  Good morning,

 7 Commissioners.  Meredith Hatfield, for the Office  of

 8 Consumer Advocate, on behalf of residential ratep ayers.

 9 And, with me for the Office is Rorie Hollenberg.

10 CHAIRMAN GETZ:  Good morning.

11 MS. AMIDON:  Good morning.  Suzanne

12 Amidon, for Commission Staff.  And, with me today  also

13 representing Staff is Ed Damon, Director of the L egal

14 Division.  To his left is Steve Mullen, the Assis tant

15 Director of the Electric Division.  Thank you.  

16 CHAIRMAN GETZ:  All right.  Good

17 morning.  Okay.  Before we hear statements of pos itions,

18 is there any concerns with the process I've laid out so

19 far?

20 (No verbal response) 

21 CHAIRMAN GETZ:  Okay.  Hearing nothing,

22 then, Ms. Knowlton.

23 MS. KNOWLTON:  Thank you.  We are here

24 today to establish a process for rate recovery of  the wet
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 1 flue gas desulphurization system, otherwise known  as the

 2 "scrubber", in operation at the Company's Merrima ck

 3 Station in Bow.  As the Commission is aware, in 2 006, RSA

 4 Chapter 125-O was amended to mandate by law that the

 5 Company install scrubber technology at Merrimack Station.

 6 This was based on multiple legislative findings t hat

 7 installation and operation of scrubber technology  at

 8 Merrimack Station is in the public interest.  At the time

 9 the scrubber law was passed, the Department of

10 Environmental Services determined that the scrubb er

11 technology "best balances the procurement, instal lation,

12 operation and plant efficiency costs with the pro jected

13 reductions in mercury and other pollutants from t he flue

14 gas streams of Merrimack Units 1 and 2.  Scrubber

15 technology achieves significant emissions reducti on

16 benefits, including, but not limited to, cost-eff ective

17 reductions in sulfur dioxide, sulfur trioxide, sm all

18 particulate matter, and improved visibility (regi onal

19 haze)."  This determination by DES is expressly s tated in

20 RSA 125-O:11.  

21 As a result, this is not a proceeding to

22 determine whether installation of the scrubber wa s

23 prudent, nor whether a wet flue gas desulphurizat ion

24 system was the proper technology, nor whether Mer rimack
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 1 Station was the proper location for the scrubber.   In its

 2 Order denying rehearing dated November 12th, 2008 , in

 3 Docket Number DE 08-103, this Commission found:  "Given

 4 the Legislature's specific finding in 2006 that t he

 5 installation of scrubber technology at the Merrim ack

 6 Station is in the public interest, the statute's rigorous

 7 timelines and incentives for early completion, an d the

 8 statute's requirement of annual progress reports to the

 9 Legislature, the Commission found that the Legisl ature did

10 not intend that the Commission undertake a separa te review

11 pursuant to RSA 369-B:3-a."  

12 Similarly, in a 2009 financing docket,

13 the Commission observed that "the Legislature, no t PSNH,

14 made the choice, required PSNH to use a particula r

15 pollution control technology at Merrimack Station , and

16 found that installation is in the public interest  of the

17 citizens of New Hampshire and the customers of th e

18 affected sources."  This is set forth in Order 24 ,979.

19 Not only did the Legislature mandate the

20 installation of the scrubber itself, it required that it

21 be installed and operational as soon as possible,  but no

22 later than July 1st, 2013.  The Commission expres sly

23 recognized this in Order Number 24,898 dated

24 September 19th, 2008 in Docket Number DE 08-103, where it
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 1 held that "the Legislature has made the public in terest

 2 determination and required the owner of the Merri mack

 3 Station, viz., PSNH, to install and have operatio nal

 4 scrubber technology to control mercury emissions no later

 5 than July 1st, 2013."

 6 The Legislature made it clear by

 7 including precise early incentives that it would be

 8 environmentally beneficial if the scrubber could be

 9 completed earlier than the middle of 2013.  RSA 1 25-O:16

10 provides early emission reduction credits if the scrubber

11 is completed before July 1st, 2013; credits that would

12 inure to the benefit of PSNH's customers.  Indeed , the

13 Commission, in its September 19th, 2008 Order, al so

14 recognized that "the legislative history supports  a

15 conclusion that the Legislature viewed time to be  of the

16 essence.  This conclusion is consistent with the economic

17 performance incentives that PSNH can earn, pursua nt to RSA

18 125-O:16, if the Scrubber Project comes on line p rior to

19 July 1st, 2013."

20 We are here today because, on

21 September 28th, 2011, the Company met the law's m andate

22 and goal when it placed the scrubber into service .  That

23 occurred when Unit 1 at Merrimack Station was phy sically

24 connected to the scrubber, placed into service, a nd
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 1 demonstrated successful operation with the scrubb er and

 2 all its support systems in operation.  Continuous

 3 emissions monitors at Merrimack Station, which ha ve been

 4 certified in accordance with federal regulations and

 5 monitored by the Department of Environmental Serv ices,

 6 show the scrubber is achieving SO2 reductions of

 7 90 percent or greater.  The scrubber's effectiven ess at

 8 removing mercury is subject to a legal determinat ion by

 9 DES.  As I will discuss later, there is an ongoin g legal

10 process relating to that determination.  

11 On October 14th, 2011, shortly after the

12 scrubber came on line, in accordance with past En ergy

13 Service Rate Adjustment dockets, the Company file d

14 testimony and schedules establishing the scrubber 's rate

15 impact and requesting that the costs of the scrub ber be

16 included in energy service rates as of January 1s t, 2012.

17 The testimony noted that 344.7 million in capital

18 investments had been placed in service as of Sept ember 28.

19 On November 14th, Unit 2 was tied into the scrubb er,

20 bringing the total capital investment of scrubber  plant

21 serving customers at this time to $359.1 million.   These

22 figures are contained in reports filed with the C ommission

23 in Docket Number DE 08-103 on November 10th, 2011  and

24 November 18th, 2011, and attached to the Company' s Motion
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 1 for Establishment of Temporary Rates filed in thi s docket.

 2 The Company is asking that, similar to

 3 past capital investments in its generation assets , the

 4 Commission immediately begin cost recovery of the

 5 investment and associated O&M expense related to the

 6 scrubber in its default service rates under RSA 3 78:27 and

 7 RSA 125-O:18.  What the Company is seeking is con sistent

 8 with the other significant capital investments it  has made

 9 in its generation fleet subsequent to restructuri ng.  Both

10 the Northern Wood Power Project, where Schiller 5  was

11 modified to allow the burning of wood chips, and the

12 Merrimack 2 HP/IP turbine replacement were put in to the

13 energy service rate upon their completion, with s ubsequent

14 prudent -- subsequent prudence reviews and rate

15 reconciliations as necessary.  The same process s hould be

16 followed here.

17 The Commission has repeatedly recognized

18 the similarity of the process used in PSNH's defa ult

19 service rates to the temporary rate process.  For  example,

20 in December 2010, in Order 25,187, the Commission  observed

21 that:  "The energy service proceeding is somewhat

22 analogous to a temporary rate proceeding or a cos t of gas

23 proceeding.  In a temporary rate proceeding, the rate is

24 set employing a standard that is less stringent t han the
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 1 standard for permanent rates because of the recon ciliation

 2 mechanism.  In a cost of gas proceeding, the rate  is set

 3 based on forecasts and estimates and is subject t o

 4 reconciliation in the next cost of gas proceeding .  In

 5 both temporary rates and cost of gas proceedings,  the

 6 reconciliation process allows the Commission to a pply a

 7 more stringent standard and look closely at the

 8 reasonableness of costs and the prudence of decis ions."  

 9 The Company asks that the Commission

10 treat this capital addition as it has all others in the

11 past; to put into effect a temporary rate for thi s

12 investment while the parties undertake a review o f it, and

13 to ultimately reconcile that rate once the review  is

14 complete.

15 RSA 378:27, the temporary rate statute,

16 provides that the Commission, if it is of the opi nion that

17 the public interest so requires, may "immediately  fix,

18 determine and prescribe for the duration" of the rate

19 proceeding "reasonable temporary rates."  RSA 125 -O:18 is

20 unambiguous on cost recovery.  It states that the  Company

21 "shall be allowed to recover all prudent costs of

22 complying with this subdivision in a manner appro ved by

23 the Public Utilities Commission."

24 In this case, the Company did exactly
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 1 what it was required to do.  It built exactly wha t the law

 2 required it to build.  It also completed the scru bber

 3 early, and the benefits of reducing sulfur oxide emissions

 4 by 90 percent immediately began.  Now it's time t o begin

 5 cost recovery.  It's the Company's legal right, i t is the

 6 Commission's duty under RSA 125-O:18, and it's al so in the

 7 customers' interest.

 8 Placing the scrubber into rates at this

 9 time does not pre-judge the prudence of the Compa ny's

10 compliance with the law.  As with the Northern Wo od

11 Project and the HP/IP turbine, the Staff and othe r parties

12 will be able to undertake a review of the prudenc e of the

13 construction of the scrubber.  The Commission's

14 consultant, Jacobs Consultancy, has already under taken a

15 significant effort in that regard.

16 I suspect that you will hear today from

17 some participants in this proceeding that it's to o early

18 to start cost recovery and that we should not rus h into

19 this.  They may argue that, because there is no f inal

20 legal determination from DES on the amount of mer cury

21 reductions, the scrubber can't be used and useful .  This

22 position would be misplaced and contrary to both the

23 mercury reduction law and Constitutional precepts .  

24 In LUCC versus PSNH, at 119 NH 332,
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 1 decided in 1979, the New Hampshire Supreme Court noted,

 2 "the United States Supreme Court long ago establi shed the

 3 rule that a public utility is entitled to a retur n upon

 4 the fair value of the property being used by it f or the

 5 convenience of the public."  As noted in the Comp any's

 6 scrubber progress reports filed with the Commissi on, the

 7 certified continuous emissions monitors at Merrim ack

 8 Station demonstrate that the scrubber is signific antly

 9 reducing SO2 emissions.  And, those emissions wer e

10 specifically referenced in RSA 125-O:11 as one of  the

11 emissions reductions benefits associated with ins talling

12 the scrubber technology.  In fact, in RSA 125-O:1 , the

13 Legislature specifically found "that aggressive f urther

14 reductions in emissions of sulfur dioxide (SO2) m ust be

15 pursued."  

16 The mercury reduction portion of RSA

17 Chapter 125-O also specifically recognizes that i t will

18 take a "period of operation" to "establish a cons istent

19 level of mercury removal."  And, that's found at RSA

20 125-O:11, III.  Hence, by law, the scrubber's pri or

21 placement into service and operation is required before

22 the law's mercury compliance requirements can be

23 calculated.  

24 As you consider the manner in which the
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 1 Commission implements the legislative mandate tha t PSNH

 2 "shall be allowed to recover all prudent costs of

 3 complying with the requirements" of the scrubber law, I

 4 urge you to consider the consequences of the foll owing

 5 scenarios:  

 6 What happens if the Commission's action

 7 results in no immediate recovery?  As mandated by  law, the

 8 Company has invested over $359 million in propert y that is

 9 being used by it for the convenience of the publi c.  Once

10 that capital addition was placed in service, the Company

11 stopped accruing AFUDC.  If the Commission were t o

12 determine that no temporary rate proceeding shoul d occur

13 and that the scrubber cannot be deemed "used and useful"

14 until there are legally final determinations by t he DES on

15 the mercury reductions, we could be waiting well over a

16 year and possibly longer.  The mercury reduction

17 calculation is presently pending appeal before th e state's

18 Air Resource Council in Docket Number 11-10.  Hea rings

19 aren't scheduled in that proceeding until March o f next

20 year.  The ARC's decision might result in a reman d to the

21 DES.  The decision might also be appealed to the New

22 Hampshire Supreme Court.  Under any scenario, it is clear

23 that a final determination by DES of mercury redu ction

24 under the law will not be possible for an extende d period
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 1 of time.  If the Commission decided not to implem ent a

 2 cost recovery mechanism in the near term, and ins tead

 3 indicated that the scrubber's "used and useful" d ate must

 4 await the DES's determination, the Company would be

 5 required to go back to accruing AFUDC on the hund reds of

 6 millions of dollars it has invested, at significa nt cost

 7 to customers.  The Company estimates that AFUDC c osts

 8 would accrue at about $2 million a month, or $24 million

 9 over the course of one year.  Additional costs th at

10 ultimately would have to be borne by the citizens  of this

11 state.

12 That result is not in the public

13 interest.  It does not benefit customers; it does  not take

14 into account the shareholders' interests; it is c ontrary

15 to this Commission's past precedent for investmen ts made

16 by PSNH in its generation assets; and, it ignores  RSA

17 125-O:18.  The Company's shareholders have spent a

18 significant amount of their capital to comply wit h a

19 mandate imposed by the state and they are entitle d to be

20 paid back for the use of their money in a timely fashion.

21 Customers should not be forced to pay more for th e

22 scrubber by delaying recovery, necessitating more  AFUDC

23 expense when it is already providing known benefi ts to

24 them.
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 1 The next scenario is "What happens if

 2 the Commission approves immediate temporary rates ?  This

 3 is the request -- this is the result that is requ ested by

 4 the Company.  The Commission should put into effe ct

 5 temporary rates immediately.  The Commission has

 6 sufficient information to make a temporary rate

 7 determination.  The Company has filed testimony a nd

 8 reports on the status of the scrubber.  The Commi ssion

 9 also has independent reports provided by its expe rt

10 consultant's review of the Scrubber Project.  

11 It is long-standing law in New Hampshire

12 that the Commission applies a less stringent stan dard when

13 setting temporary rates than when it sets permane nt rates.

14 In the Commission's own words, that is because "t emporary

15 rates are determined expeditiously and without su ch

16 investigation as might be deemed necessary to a

17 determination of permanent rates."

18 In this case, the Commission has

19 sufficient information to demonstrate that the sc rubber is

20 providing benefits to customers, and that delayin g cost

21 recovery will only be to the detriment of those c ustomers.

22 Even if the Commission accepts the Company's dete rmination

23 that the scrubber became "used and useful" when i t was

24 placed into service in late September, but does n ot act
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 1 expeditiously in implementing recovery of the inv estment,

 2 both customers and shareholders will be harmed.  As noted

 3 in the Company's Motion for Establishment of Temp orary

 4 Rates and supported by Mr. Baumann's affidavit, " PSNH has

 5 estimated that for every month that recovery of t he

 6 Scrubber Project costs are delayed, $5 million to

 7 $6 million will be deferred and will have to be r ecovered

 8 from customers through rates in the future."  All  of those

 9 costs ultimately flow to rates.

10 If temporary rates are not put in effect

11 promptly, the Company is very concerned that this  process

12 will result in rate instability for customers.  R ate

13 stability is an important principle in ratemaking .  As

14 recently as April of this year, Commission Staff cited

15 rate stability as one reason why the Unitil rate case

16 settlement should be approved.  On January 1st of  2012, if

17 no scrubber costs are included in rates, energy s ervice

18 rates will go down.  The latest forecast to be fi led with

19 the Commission tomorrow, in Docket Number DE 11-2 15,

20 indicate that energy service rates may decrease o n

21 January 1st by over 11 percent, to 7.90 cents per

22 kilowatt-hour.  Then, when rates for the scrubber

23 eventually go into effect, rates will jump up to recover

24 the 1.18 cent per kilowatt-hour cost of the scrub ber, plus
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 1 any additional deferred costs and carrying costs incurred

 2 as a result of delayed recovery.  The Company is concerned

 3 not only about rate shock to customers, but a yo- yo effect

 4 with rates bouncing up and down.

 5 Should the Commission determine that it

 6 will not immediately fix temporary rates as allow ed by RSA

 7 378:27, as an alternative, the Company has propos ed

 8 leaving the energy service rate at its present le vel of

 9 8.89 cents per kilowatt-hour, without any reducti on on

10 January 1st, in order to promote rate stability.  That

11 would mitigate many of the harmful effects of del ay and it

12 would protect customers against additional carryi ng

13 charges and deferrals while providing rate stabil ity.

14 Under the standard energy service reconciliation process,

15 Staff and parties could then undertake the time n ecessary

16 to review the prudence of the scrubber's construc tion, and

17 then reconcile the energy service rate to effect the

18 Commission's final determinations.

19 In closing, the Company is proud of the

20 effort of its generation team and its contractors  that has

21 resulted in the Clean Air Project coming on line more than

22 a year and a half before the statutory mandate, a t a cost

23 below the estimated construction budget, and with

24 demonstrated reductions of emissions of sulfur ox ides of
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 1 90 percent or more.  We look forward to working w ith the

 2 Staff and parties to this docket to demonstrate t his high

 3 level of success, and ask that the Commission tak e

 4 immediate action based on Commission precedent an d under

 5 RSA 125-O:18 to allow PSNH to recover its costs o f

 6 complying with the requirement of this legal mand ate.

 7 Thank you.

 8 CHAIRMAN GETZ:  Thank you.  A couple of

 9 questions, Ms. Knowlton.  When you say "take imme diate

10 action" with respect to temporary rates, prior to  having a

11 hearing on temporary rates, based on what's put f orward

12 today?

13 MS. KNOWLTON:  I think what the

14 Company's view is is that, you know, we ask that the rates

15 take effect January 1st.  We recognize that the C ommission

16 has not, you know, set a date for a hearing on te mporary

17 rates.  We would ask that the Commission set a da te very

18 promptly, in early January, so that we can begin the

19 process.

20 CHAIRMAN GETZ:  And, then, you had

21 mentioned the potential rate decrease, 11 percent  rate

22 decrease in the energy service rate in 11-215.  W ere you

23 suggesting that, in the context of that docket, i n those

24 hearings that are, you have to remind me, there's  so many
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 1 hearings coming up, --

 2 MS. KNOWLTON:  December 19th.

 3 CHAIRMAN GETZ:  -- they're coming up,

 4 that we basically keep -- you're going to make a proposal

 5 possibly there that we keep that rate from reduci ng?

 6 MS. KNOWLTON:  Yes.  I mean, I think,

 7 certainly, the Commission could do it either, you  know, in

 8 that docket or in this docket.  But the Company w ill be

 9 filing an update in DE 11-215 tomorrow, the heari ng is

10 December 19th.  And, certainly, the Commission co uld allow

11 the current rate in that docket to remain in effe ct for

12 some period of time.

13 CHAIRMAN GETZ:  Okay.  Thank you.

14 CMSR. IGNATIUS:  And, one other

15 clarification.  It sounds as though you recited c osts that

16 were in the $349 million range, perhaps, and then  an

17 additional installation that brought it up to 359  million.

18 Is that the total that you're seeking recovery fo r or is

19 that simply where we are as of today?

20 MS. KNOWLTON:  That's where we are as of

21 today.  There will be some other investments for which the

22 Company seeks recovery.  But that is the substant ial

23 portion of it.

24 CMSR. IGNATIUS:  And, the reason that
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 1 the full amount isn't here today is what?

 2 MS. KNOWLTON:  It's, you know, I would

 3 argue that it's akin to when you build a house, a nd, you

 4 know, maybe everything is done, but the driveway isn't

 5 paved.  You know, the vast majority of the invest ment is

 6 completed, it's in operation.  You know, it's all  tied in,

 7 you know, providing electricity out into the grid .  And,

 8 there are some aspects of the Project that, you k now, will

 9 be that are in the process of completion.  But th ey don't

10 impact the ability of the plant in service that's  in

11 service today to operate.

12 CMSR. IGNATIUS:  Thank you.

13 CHAIRMAN GETZ:  And, with respect to --

14 I'm trying to get an understanding of order of ma gnitude

15 or proportionality.  If you were -- obviously, yo u're

16 seeking for 100 percent in temporary rates, and t he

17 Commission can do from zero to 100 percent, I thi nk it has

18 wide discretion in what it sets for temporary rat es.  But

19 how would you compare forgoing the 11 percent dec rease in

20 the energy service rate to the full increase in t emporary

21 rates?  Is that --

22 MS. KNOWLTON:  My understanding is that

23 it roughly would be, if we left the energy servic e rate

24 where it is today, that that would cover approxim ately
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 1 5/6ths of the costs of the scrubber that are prop osed in

 2 the Motion for Temporary Rates.

 3 CHAIRMAN GETZ:  Okay.  Thank you.  Okay.

 4 Thank you.  Mr. Fabish.  

 5 MR. FABISH:  Sure.

 6 CHAIRMAN GETZ:  Is that the correct

 7 pronunciation?

 8 MR. FABISH:  Yes.  That will work.  

 9 CHAIRMAN GETZ:  Close enough?  Okay.

10 MR. FABISH:  Thank you for this

11 opportunity to address the Commission.  So, the S ierra

12 Club has basically some concerns with the prudenc y

13 determination.  And, as a preliminary matter, jus t we're

14 concerned about the impacts to Sierra Club member s as

15 ratepayers, but also what the prudency determinat ion

16 means, in terms of environmental quality and the success

17 and efficacy of the Scrubber Project as implement ed at

18 this station.  

19 So, just to outline four categories of

20 concerns that we have.  The first is, obviously, the

21 initial cost of the Scrubber Project was much les s than

22 what it's clocking in at.  Originally, it was -- my

23 understanding it was estimated to be about $250 m illion;

24 today we're hearing numbers of 359 million, with some
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 1 undetermined amount still to come.  And, so, that  sort of

 2 large increase does raise some concerns for us as  to the

 3 prudency of the overall project.

 4 More substantively, we're very concerned

 5 about the sufficiency of the Scrubber Project.  A s PSNH

 6 has said, it is not yet determined whether or not  the

 7 Scrubber Project has met the statutory mandate of  an

 8 80 percent reduction in mercury emissions, and it 's not

 9 clear -- so, it's not clear whether the Project i s

10 actually sufficient under the state law.

11 Third, we have concerns about whether or

12 not the Project incorporated reasonably foreseeab le

13 further regulations.  In the scrubber law, RSA 12 5-O:16,

14 I(c), there is discussion of further federal cont rols as

15 relates to mercury.  And, so, within the statute itself --

16 I'm sorry, am I speaking into this incorrectly?  Within

17 the statute itself, there is formulated the idea that

18 federal controls requiring further reductions in mercury

19 emissions may be in the offing.  And, it's not cl ear to

20 what extent the Scrubber Project took that into

21 consideration.

22 Similarly, there are additional federal

23 regulations, such as the One-Hour Sulfur Dioxide National

24 Ambient Air Quality Standard, which was discussed  and
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 1 implemented during the course of the Scrubber Pro ject.

 2 And, so, the Sierra Club is concerned with the ex tent to

 3 which the Scrubber Project took these further red uctions

 4 into consideration.

 5 Similarly, with the treatment, the water

 6 treatment project that is incorporated as part of  the

 7 scrubber facility, to deal with the liquid waste that

 8 comes off of the scrubbers.  EPA, in releasing it s recent

 9 draft NPDES permit -- 

10 (Court reporter interruption.) 

11 MR. FABISH:  I'm sorry.  Recent draft

12 permit, the National Pollution Discharge Eliminat ion

13 System Permit, stated that PSNH did not fully con sult with

14 EPA concerning the water treatment systems requir ed.  And,

15 EPA actually has stated that the water treatment

16 facilities, as part of the Scrubber Project, are

17 insufficient to deal with the waste stream associ ated with

18 the Scrubber Project.  So, the prudency inherent in the

19 design and execution of the Project on this point  is,

20 again, something that the Sierra Club is very con cerned

21 with.

22 Finally, the Sierra Club is concerned

23 with, basically, which aspects of the Scrubber Pr oject

24 should be included as being considered prudent.  And, this
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 1 includes which parts are directly relevant to the

 2 construction of scrubbers as dictated by the scru bber law,

 3 and how the financing is broken down, and whether  or not

 4 that was the most efficacious way for PSNH to fun d the

 5 Project and thereby protect the interest of ratep ayers.

 6 So, those are the four main categories

 7 of concerns that Sierra Club has identified at th is point.

 8 On the topic of recovering rates before

 9 a prudency determination has been made, I mean, I  think

10 that the law is fairly clear that the utility is allowed

11 to recover prudent expenses in furtherance of the  Scrubber

12 Project.  I'm not sure what can trigger the abili ty to

13 recover aside from a prudency determination.  Tha t

14 obviously hasn't been made yet, and, you know, in  many

15 ways, can't be made yet, because we don't know to  what

16 extent the Scrubber Project actually fulfills the

17 requirements of the law.  

18 So, that is essentially our statement of

19 concerns.

20 CHAIRMAN GETZ:  Okay.  All right.  Thank

21 you.  Mr. Patch.

22 MR. PATCH:  TransCanada, at this point

23 in time, does not have a preliminary position.  W e, for

24 reasons that we put in the Petition to Intervene,
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 1 obviously would like to participate in the docket .  As the

 2 docket unfolds and information is made available,  you

 3 know, our position presumably would evolve.  But,

 4 obviously, as a competitive supplier, we have con cerns

 5 about recovery of rates, we have some concerns ab out

 6 prudence issues.  When I say "recovery", over wha t period

 7 of time, impact on default service rates, and iss ues

 8 related to that.  But, at this point in time, we don't

 9 have a position on whether those costs are pruden t or not.

10 We think that's -- that will be the subject of di scovery

11 and information that will be provided as part of the

12 docket.

13 And, with regard to the prudence issue,

14 the only other thing I would point out is the pro visions

15 in RSA 125-O:17, you know, which gave PSNH the op portunity

16 to seek a variance for a variety of reasons.  And ,

17 presumably, that would be a portion of the pruden ce review

18 that would be conducted, some evaluation of that.   And,

19 the Commission's order of notice I think pretty c learly

20 indicated that the prudent -- whether the costs o f the

21 Scrubber Project were prudently incurred pursuant  to the

22 statutes is clearly one of the issues here.

23 So, again, we don't have a preliminary

24 position at this point.  But, for reasons that I assume
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 1 I'll get into in the third round of going around this

 2 morning, you know, TransCanada believes that it c an be a

 3 contributor to the process.

 4 CHAIRMAN GETZ:  Okay.  Thank you.

 5 Ms. Smith.

 6 MS. SMITH:  Yes.  Good morning.  NEPGA

 7 is here today for a number of reasons, as set for th in our

 8 Motion to Intervene.  As far as a statement of po sition,

 9 like TransCanada, we are not at a stage yet of st ating our

10 position.  Although, NEPGA does have an interest in many

11 of the issues that the PUC will address in this

12 proceeding.  Primarily, those issues pertaining t o rates.

13 Because NEPGA does represent regional -- competit ive

14 suppliers in the region, approximately 27,000 meg awatts of

15 generating capacity in the region; New Hampshire alone, it

16 adds up to about 2,600 megawatts of generating ca pacity.

17 So, NEPGA does have a very strong interest in any , you

18 know, rate changes that are made as a result of t he

19 scrubber-related determinations.  And, it would r ange from

20 the legal conclusions made by the PUC, on whether  cost

21 recovery is appropriate at this time for any demo nstration

22 of mercury reduction, percentage of mercury reduc tion is

23 made by PSNH, to the economics of the equipment i nstalled,

24 the economics of the entire decision to install t he
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 1 equipment, based on NEPGA's members' experience w ith

 2 similar issues.

 3 So, NEPGA has a lot to offer in this

 4 proceeding, in terms of experience and knowledge of many

 5 of the same issues that the PUC will be reviewing .  It has

 6 participated in a number of other dockets, includ ing the

 7 migration, the LCRIP [LCIRP?] docket, the Laidlaw docket,

 8 and has been able to offer some information to in form the

 9 PUC and other parties, and so that a good judgmen t can

10 come from this proceeding before you.

11 We will clarify our statement of

12 position on all of these issues as this proceedin g moves

13 forward.  Thank you very much.

14 CHAIRMAN GETZ:  Thank you.  Mr. Peress.

15 MR. PERESS:  Thank you, Mr. Chair.  The

16 Conservation Law Foundation and its approximately  350

17 members in the State of New Hampshire have a subs tantial

18 and significant interest in this proceeding, for several

19 reasons.  First and foremost, this is the largest  capital

20 project that's been sought to be placed into the rate base

21 in many, many years in New Hampshire.  And, it is

22 expressly an environmental emissions control proj ect.  As

23 you know, CLF's purpose and objectives are to ens ure that

24 the environmental impacts from the electric indus try, that
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 1 is the generation, transport, and use of electric ity are

 2 minimized.  As you're also aware, CLF was -- CLF' s

 3 Petition to Intervene in Docket 11-215 was grante d by the

 4 Commission.

 5 While we're not going to take a

 6 preliminary position, per se, pending discovery, we think

 7 that there are two distinct aspects of this proce eding

 8 that we do have an initial what I'll describe as a

 9 "procedural" position on.  The first one is the e xtent to

10 which the equipment is used and useful.  And, as counsel

11 for PSNH noticed -- noted, the standard for placi ng used

12 and useful equipment in rates is less stringent t han the

13 prudency standard.  But CLF would add that there is still

14 a standard.  That is, it's not a carte blanche en titlement

15 to place equipment into rates.  And, the parties to this

16 proceeding have not had the opportunity to undert ake

17 discovery and to review the claims made by PSNH w ith

18 respect to the Scrubber Project being physically

19 connected, placed into service, functionally oper ating as

20 expected.  The one point that we would add with r espect to

21 that "used and useful" determination and the proc eedings

22 that are required in order to render it, is that,  further

23 elaborating on the comments of Sierra Club, PSNH at this

24 point in time is not legally entitled or authoriz ed to
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 1 discharge the wastewater from the Scrubber Projec t.  And,

 2 it would be premature for us to make -- to pass j udgment

 3 on what the implications of that are to the "used  and

 4 useful" determination.  But those are the sorts o f issues

 5 that require some discovery before they are entit led to

 6 recover the cost of this project in rates.

 7 Furthermore, under the Clean Air Act,

 8 and this is reflected in the permit for the Scrub ber

 9 Project that was issued to Public Service Company  of New

10 Hampshire by the DES Air Resources Division, the law

11 provides for a 180-day shakedown period before eq uipment

12 is considered operational.  And, under that permi t, DES

13 plans to undertake extensive testing with respect  to the

14 emissions that are being emitted, what the approp riate

15 emissions rate level is, etcetera.  

16 Now, that's not to dispute PSNH's

17 assertion that the equipment is being used.  The question

18 is, "whether it should be determined to be "used and

19 useful" at this time?"  And, we, CLF, believes th ere is a

20 threshold inquiry that needs to be undertaken, wi th

21 stakeholder input and discovery, prior to these c osts

22 going into rates.

23 This is not analogous to a cost of gas

24 proceeding and a gas ratemaking proceeding -- cos t of gas
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 1 aspect of a gas ratemaking proceeding.  So, that would be

 2 the first procedural issue.  

 3 Then, the second --

 4 CHAIRMAN GETZ:  Well, let's deal with

 5 that one then first, then.  Are you taking a posi tion that

 6 these are issues that cannot be addressed through

 7 discovery in the expedited version of a temporary  rate

 8 proceeding?

 9 MR. PERESS:  No.  We are not.  What we

10 are suggesting is that it would be appropriate fo r us to

11 essentially have a bifurcated process here.  Wher eby the

12 parties agree to a discovery process prior to tha t

13 temporary rate proceeding, and before any costs g et placed

14 into rates.

15 CMSR. IGNATIUS:  Mr. Peress, another

16 question.  When you said that "the Company is not  legally

17 entitled to discharge waste from the scrubber", a re you

18 saying that the equipment installed should not be  in

19 service right now?  That the Company should not b e

20 operating it?

21 MR. PERESS:  It would be speculation on

22 our part to -- with respect to how they are opera ting the

23 equipment that has been installed.  But what I th ink we

24 can say with a reasonable level of certainty is t hat the
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 1 equipment, which was installed, was installed for  the

 2 purpose of treating the wastewater discharge, the

 3 wastewater for discharge, and that discharge is n ot

 4 authorized under law currently.  I can't, because  we have

 5 not had discovery, take a position on whether tha t

 6 equipment is being used and whether it's adding r atepayer

 7 benefit at this time.  What's clear, though, howe ver, is

 8 that it's not being used in the way that it was e nvisioned

 9 by PSNH when they built it, if it is being used, because

10 the EPA has not authorized the discharge from tha t

11 facility and, in fact, in its draft permit, has e xpressly

12 stated that -- that that facility was not designe d to the

13 level of control that it is requiring in its draf t permit.

14 CHAIRMAN GETZ:  Is there any debate

15 about whether the scrubber is currently in operat ion?

16 MR. PERESS:  CLF has no knowledge, other

17 than the assertions made by PSNH, as to whether t he

18 scrubber is in operation, other than occasionally  seeing

19 steam coming out of the large stack from the scru bber.

20 But we have no independent knowledge.  And, that' s exactly

21 the nature of the review that we think is appropr iate

22 before this is reflected in rates at all.

23 CHAIRMAN GETZ:  Because I'm wondering,

24 you draw the distinction between "used and useful " 
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 1 versus --

 2 MR. PERESS:  Prudent.

 3 CHAIRMAN GETZ:  -- "prudent", whether

 4 there's a further distinction between "in operati on"

 5 versus "used and useful".  But I guess we can let  that

 6 develop.  So, why don't you move onto your second

 7 procedural point.

 8 MR. PERESS:  So, then, our second

 9 procedural point deals with the independent and r elated

10 question of the extent to which the costs have be en

11 prudently incurred.  And, as the Commission is li kely

12 aware, Public Service Company of New Hampshire cu rrently

13 has the highest energy service rates in the state , and

14 it's not even close.  For a 500 kilowatt load, ac cording

15 to a recent report by DES, with the help of PUC S taff,

16 PSNH's rates are approximately $30 more per month  than the

17 rates being charged by National Grid for a 500 ki lowatt

18 service.  The Scrubber Project, obviously, will

19 substantially increase the rates that PSNH is pro viding,

20 they have estimated by approximately 1.2 cents pe r

21 kilowatt-hour.  That's, obviously, not calculatin g in any

22 decrease that they might be proposing currently i n 11-215

23 or might be subject to a subsequent prudency revi ew.

24 The Commission bears a risk here that
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 1 the statute might be used by Public Service Compa ny of New

 2 Hampshire as somewhat of a carte blanche invitati on to

 3 spend the ratepayers' money.  As I think has been  well --

 4 significantly addressed in 08-103, the original e stimate

 5 for the scrubber was $250 million in costs, and, at some

 6 point, inflated to about $450 million in costs, t he most

 7 recent estimates that we've heard from the Compan y are

 8 somewhere around $430 million in costs.

 9 In light of what the effects on the rate

10 base are, we would strongly suggest that the rate payers,

11 CLF, many of the intervenors here have a very str ong

12 interest in assuring that this -- that the engine ering,

13 the construction, and the operation of this facil ity are

14 undertaken with the ratepayers' interests in mind .  That

15 it's not gold-plated, for example, as there might  be

16 incentives to gold-plate it, with respect to PSNH 's almost

17 10 percent rate of return on equity.  We're not s uggesting

18 that's the case.  We're suggesting that this proc eeding

19 deserves a very detailed, lengthy, discovery-rich  process

20 for determining those three functions, that is th e

21 engineering, the construction, and the operation of this,

22 with respect to the ratepayers' interests, and to  ensure

23 that all of those things were undertaken in a pru dent

24 fashion.
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 1 CHAIRMAN GETZ:  Okay.  Thank you.

 2 MR. PERESS:  Thank you.

 3 CHAIRMAN GETZ:  Ms. Hatfield.

 4 MS. HATFIELD:  Thank you, Mr. Chairman.

 5 The OCA has no position at this time.  We look fo rward to

 6 working with the parties and Staff to develop a s chedule

 7 and to engage in discovery.  And, we would note t hat the

 8 OCA and several parties did begin discovery in 11 -215.

 9 PSNH objected to a fair amount of the discovery r elated to

10 the scrubber, and the parties reached an agreemen t to move

11 that, that discovery and those issues over to thi s docket.

12 And, I'm sure we'll discuss that during the techn ical

13 session.

14 CHAIRMAN GETZ:  Thank you.  Ms. Amidon.

15 MS. AMIDON:  Thank you.  At this point,

16 Staff has no position on this proceeding, but int ends to

17 conduct an investigation to look at the issues, w hich the

18 Commission outlined in its order of notice, and t o make

19 appropriate recommendations to the Commission.  A nd, to

20 follow whatever instruction the Commission has wi th

21 respect to establishing a date for a temporary ra te

22 hearing or any other instruction that you may hav e.  

23 We do plan to conduct a technical

24 session after this prehearing conference.  
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 1 CHAIRMAN GETZ:  Okay.  Thank you.

 2 (Chairman Getz and Commissioner Ignatius 

 3 conferring.) 

 4 CHAIRMAN GETZ:  Okay.  Let's turn then

 5 to the Petitions to Intervene.  And, as I noted b efore, we

 6 read the Petitions to Intervene.  We've only had a chance

 7 to quickly look at the objections.  So, we'll sta rt with

 8 the Company.  And, Ms. Knowlton, if you would lik e to

 9 summarize the Company's position vis-a-vis TransC anada and

10 the New England Power Generators Association?

11 MS. KNOWLTON:  Thank you.  This morning

12 the Company filed an objection to the interventio n

13 petitions filed by TransCanada Power Marketing, L td., and

14 TransCanada Hydro Northeast, Inc., as well as the  New

15 England Power Generators Association.  I'm going to base

16 my comments on the petitions that were filed, as well as

17 the comments that we just had from NEPGA and from

18 TransCanada.

19 CMSR. IGNATIUS:  And, Ms. Knowlton,

20 before you go ahead, have the two entities the ob jections

21 were filed against received copies of those in ha nd?

22 MS. KNOWLTON:  I served those

23 electronically, in accordance with the Commission 's rules,

24 this morning.  
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 1 CMSR. IGNATIUS:  Thank you.

 2 MS. KNOWLTON:  Around 8 o'clock.  I have

 3 copies with me, if anyone needs them.  As set for th in the

 4 Company's objection, both TransCanada and NEPGA s eek to

 5 participate in this docket as competitive supplie rs.  And,

 6 this is, as we've heard from many of the speakers  today, a

 7 case in which the Commission is going to be setti ng a

 8 rate, but it's also going to be reviewing decisio ns that

 9 the Company made in the construction process of t he

10 scrubber all along the way, and the ultimate effi cacy of

11 the scrubber.  

12 I fail to see how competitive suppliers'

13 interests are affected by those considerations.  They're

14 not regulated by the Commission, as you know, as this

15 company is.  Their members are not.  They are ess entially

16 trying to bootstrap their status as intervenors i n other

17 proceedings as a basis to intervene here.  Intere stingly,

18 one of the things that NEPGA stated this morning was that,

19 you know, they feel that they should be able to

20 participate because they have information that th ey can

21 offer.  Clearly, that does not meet the standard set forth

22 in RSA 541-A:32, which requires that an interveno r have

23 rights or duties or privileges or interests that are

24 affected by the proceeding.  If we were to follow  that
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 1 argument put forth by NEPGA to its logical conclu sion, you

 2 know, any engineer could come and try to particip ate in

 3 this proceeding because they might have some info rmation

 4 that they could offer.  Certainly, both NEPGA and

 5 TransCanada, if they have information that they w ant to

 6 offer, that they think is helpful, they can do th at in the

 7 form of a public statement in this docket, which the

 8 Commission has offered many others the chance to do in the

 9 past.

10 So, I think they have not met the

11 standard required by the law.  There's no -- thei r

12 petitions are written in a very conclusory way to  say that

13 they have an interest in the rates, but they don' t give us

14 any explanation as to why that is.  I mean, do th ey have

15 an interest in seeing the rates go up, so that th ey'll be

16 able to compete better?  Do they have interests i n seeing

17 rates go down?  They don't connect any of the dot s in

18 their petition.  And, I don't think that the peti tion sets

19 forth the legal standard that's required.

20 As I've indicated in the objection, if

21 the Commission were to determine that TransCanada  and

22 NEPGA should be allowed to participate in this do cket, the

23 Company would ask that the Commission require tho se two

24 parties to combine their presentations of
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 1 cross-examination and evidence in this case, and that they

 2 combine their discovery to the Company, as the Co mmission

 3 is allowed to do under RSA 541-A:32.

 4 (Chairman Getz and Commissioner Ignatius 

 5 conferring.) 

 6 CHAIRMAN GETZ:  This is just a minor

 7 procedural issue.  I think we want to let TransCa nada and

 8 the Power Generators go last.  But does anybody e lse want

 9 to weigh in on the issue of supporting or opposin g the

10 Petitions to Intervene?

11 MS. KNOWLTON:  I have a position on

12 Sierra Club and CLF, but I don't know if you woul d like to

13 complete consideration of the TransCanada petitio ns first?

14 CHAIRMAN GETZ:  Oh.  Okay.  Well, it

15 would be good to know that, because we have no ob jection

16 filed.

17 MS. KNOWLTON:  Right.  We're not

18 objecting to their participation.  But I would as k is that

19 the Commission, again, under RSA 541-A:32, requir e Sierra

20 Club and the Conservation Law Foundation to combi ne their

21 presentation of issues, evidence, discovery in th is case,

22 given the commonality of their interests.  And, t o the

23 extent that they -- on the environmental side.  A nd, to

24 the extent that those two entities seek to raise rate
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 1 issues, they have both indicated in their Petitio ns to

 2 Intervene that they have members who are ratepaye rs, and

 3 we would ask that they combine their rate present ation of

 4 issues and discovery requests with the Office of Consumer

 5 Advocate that is representing residential ratepay ers in

 6 this docket.

 7 And, finally, I think it is important

 8 to, with regard to the environmental intervenors,  that the

 9 Commission make clear that their participation in  this

10 docket is limited to the issues that are within t he scope

11 of this proceeding.  As the Commission may be awa re,

12 Conservation Law Foundation has brought a case in  federal

13 court against the Company.  And, we want to be ve ry clear

14 that this docket not become a forum for discovery  in that

15 other case, so that participation is limited to w hat this

16 case is about.

17 CHAIRMAN GETZ:  Okay.  With that

18 additional information, we will revise the proced ural

19 approach.  Let's just go around the room, and any thing

20 anybody has to say, in response to the Company, s ay it.

21 So, Mr. Fabish.

22 MR. FABISH:  Sure.  I mean, I think that

23 it's an oversimplification to say that the Sierra  Club's

24 interests overlap perfectly with those of CLF and  OCA.
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 1 Though, I -- again, we haven't seen a written obj ection or

 2 anything at this point.  This is the first that I 'm

 3 hearing about this in the past couple of minutes.   And,

 4 so, I think that it would be advantageous for CLF , the

 5 Sierra Club, and OCA to discuss this a little bit  in

 6 private, before we come up with some sort of posi tion,

 7 unless CLF and OCA have strong positions that the y want to

 8 air right now.

 9 CHAIRMAN GETZ:  Okay.  Well, what I

10 think the proposal is, it's not an objection to

11 intervening, but a proposal under the 541-A:32 th at there

12 be some combination of the proceeding among certa in

13 parties.  So, I think that's something that can b e

14 discussed during the technical session.

15 MR. FABISH:  Okay.  Good.

16 CHAIRMAN GETZ:  I want to turn to

17 TransCanada, and I guess this applies as well to the Power

18 Generators.  But I think it is somewhat of a pecu liar

19 situation, Mr. Patch, pointed out by Ms. Knowlton .  And, I

20 guess I don't have a perspective at this point on e way or

21 the other, but you haven't taken a position, but it seems,

22 to the extent that there is an interest, there ma y be an

23 interest in supporting the Company's position for  full

24 recovery.  I'll just give you the opportunity to respond
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 1 to the objection in a general way.

 2 MR. PATCH:  Okay.  Thank you.  First of

 3 all, I'd like to point out that PSNH's objection here is

 4 very similar to the one that they made in DE 11-2 16, which

 5 is the Alternative Default Energy Service Rate do cket,

 6 when they objected to Freedom Logistics and Halif ax

 7 American as aggregators and suppliers participati ng in

 8 that docket.  And, the way that the Commission re solved

 9 that was in a secretarial letter dated October 20 th, where

10 it referred to the "granting of those petitions a s a

11 matter of discretion pursuant to 541-A:32, II."  So, I

12 just think that analogous situation is important to point

13 out.

14 Secondly, the Commission has a

15 long-standing practice of granting petitions to i ntervene

16 to TransCanada, as well as a number of other supp liers.

17 We cited to a number of dockets that TransCanada has

18 participated in, and where the Commission has gra nted that

19 intervention.  And, I believe TransCanada has con tributed

20 to the process.  And, I would cite specifically o ne of

21 those, DE 10-121, which was a reconciliation dock et that

22 dealt with the prudence of PSNH's actions.  And,

23 TransCanada, after reviewing the information, con cluded

24 that it could not find anything imprudent in PSNH 's
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 1 actions.  

 2 So, I think TransCanada tries very hard

 3 to take a responsible position in any docket that  it

 4 participates in.  But I think it has knowledge an d

 5 experience and expertise that contribute to the p rocess.

 6 And, so, I think it's in the interest of justice for the

 7 Commission to allow that intervention.

 8 CHAIRMAN GETZ:  But that goes more to

 9 the discretionary role or prong of the test for

10 intervention, correct?

11 MR. PATCH:  That's correct.  And, the

12 contribution, I would just, in terms of an argume nt that

13 PSNH made of "well, TransCanada could contribute through a

14 public statement."  Well, I think the opportunity  to

15 participate in discovery and to know the right qu estions

16 to ask is a significant -- makes a significant di fference

17 in terms of any potential intervenor's ability to

18 contribute.  Sure, TransCanada could just make a public

19 statement.  But that's -- that's far different th an the

20 ability to be able to participate in discovery.  So, I

21 don't think that's by any means sufficient.

22 TransCanada does have rights that would

23 be affected by this docket.  The hybrid situation  that

24 PSNH finds itself in, where it still owns generat ion,
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 1 creates a multitude of issues with regard to the

 2 competitive market in New Hampshire.  And, I beli eve

 3 TransCanada and other suppliers have an interest in

 4 impacts of recovery of rates on those markets.  W hat

 5 period of time are those rates recovered?  You kn ow,

 6 what's the impact going to be on the energy servi ce rate?

 7 There are a number of issues related to that.  So , New

 8 Hampshire has that unique situation, unlike any o ther

 9 state in New England, and probably any other in t he

10 country.  Where we have the regulated utility sti ll owning

11 generation, and the impact that that has on compe titive

12 markets.  So, I think that's an important distinc tion.

13 And, I think that's what creates certain rights a nd

14 privileges in TransCanada.

15 So, I think there's a discretionary --

16 as a matter of discretion, the Commission ought t o grant

17 it.  I think, as a matter of the impact on the ri ghts of

18 TransCanada, the Commission ought to grant it.

19 But, even beyond that, I believe it's

20 important to note that, as a regulated utility, i t's

21 extremely important that there be a healthy scrut iny of

22 the actions of that regulated utility, especially  given

23 the hybrid situation.  And, I think that TransCan ada's

24 participation can help to make sure that regulati on works
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 1 effectively, that there is a healthy scrutiny of actions

 2 taken.  You know, it doesn't necessarily mean tha t they

 3 shouldn't be allowed to recover certain things, b ut that

 4 scrutiny that occurs as part of that, of the proc ess the

 5 Commission goes through, I think it's extremely i mportant

 6 that the Commission have the participation of a n umber of

 7 different points of view.

 8 And, then, finally, PSNH suggests that

 9 NEPGA and TransCanada be essentially combined, in  terms of

10 their participation in the docket.  TransCanada, by

11 choice, is not a member of NEPGA.  And, its inter ests,

12 although sometimes align with NEPGA, and they may  very

13 well be aligned at some point in this proceeding,  are not

14 necessarily aligned.  And, so, I think combining the two

15 together would not be the wise thing to do.  And,  I'm not

16 sure that it would add in any way to the orderly conduct

17 of the proceeding.

18 So, we would urge that you grant

19 TransCanada's petition.  We would also urge that you not

20 combine TransCanada's participation with NEPGA.

21 And, I guess, finally, to address the

22 question that you raised, Mr. Chairman, I mean, c ertainly,

23 there is, in some respects, you know, depending o n how the

24 expenses related to the scrubber are recovered, i t would
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 1 be in TransCanada's interest to have an even wide r margin

 2 between the market rate and the default service r ate than

 3 what already exists.  But the interests go far be yond

 4 that, because we're talking again about the compe titive

 5 market, and impacts that are short-term and long- term.

 6 And, it's difficult to say, in every situation, t hat

 7 that's the only position that TransCanada or anot her

 8 competitive supplier might have.  Because, as you  well

 9 know, these issues tend to be very complex.  And,  there

10 isn't often times a simple answer or a simple pos ition.

11 Thank you.

12 CMSR. IGNATIUS:  Mr. Patch, your last

13 comment about "short and long-term effects on the  market"

14 raise for me a concern that your interests really  have to

15 do with the state of the competitive market and n ot with

16 the specifics of the costs and prudence of certai n

17 decisions made by PSNH in this installation.  And , I think

18 we're struggling with a docket that can get out o f control

19 in a whole lot of different directions.  Competit ive

20 market issues being one, environmental issues, ot her

21 proceedings in other forums.  There are a lot of areas

22 where this can take off.  

23 And, so, do you have a comment on that?

24 That how much should issues of what impacts there  are on
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 1 competitive markets be an element of this proceed ing?

 2 MR. PATCH:  I don't think that it should

 3 necessarily be an issue in this proceeding.  But I'm not

 4 sure what PSNH might propose here, as it has done  in some

 5 other dockets, that could have those kind of impl ications.

 6 I don't necessarily see that at this point, but t here

 7 could be something that could come up.

 8 And, to the extent that the docket, in

 9 the Commission's view or PSNH's view, starts to g et out of

10 control, there's certainly multiple mechanisms bu ilt into

11 the rules and the procedures that the Commission has to

12 try to limit the scope, to make sure that discove ry

13 doesn't go overboard.  You know, objections to di scovery,

14 you know, that is filed.  So, I think I -- I unde rstand

15 your concern, but I think there are many ways to address

16 that.

17 CMSR. IGNATIUS:  Thank you.

18 CHAIRMAN GETZ:  Ms. Smith.

19 MS. SMITH:  Thank you.  As you know,

20 NEPGA received the PSNH objection this morning an d has hot

21 had a full opportunity to gather the arguments in

22 response.  But I will provide you with our though ts so

23 far.  And, in hearing PSNH's further oral objecti on, I'd

24 like to address some of the points raised this mo rning by
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 1 Attorney Knowlton.

 2 First of all, NEPGA did set forth its --

 3 the direct interests, rights, and other interests  that it

 4 has in participating in this proceeding in its Mo tion to

 5 Intervene.  The primary driver is that NEPGA does  have --

 6 it is the largest organization of competitive gen erators

 7 and wholesale suppliers.  And, it sells into the same

 8 regional market that PSNH sells its power to.  So ,

 9 although Attorney Knowlton did reference that PSN H was a

10 regulated utility, you know, did have a different  status,

11 in the end, we're all in this together in the reg ion.

12 And, NEPGA does have a direct interest in the out come of

13 this proceeding and in the issues that will be ad dressed

14 in the proceeding, because it will impact costs, the costs

15 in the region.  And, the competitive market, as m uch as it

16 sounds like it's different from the regulated uti lity

17 world, is the regional market.

18 So, the scrubber is not a side issue.

19 The scrubber was a huge investment by a regulated  utility.

20 The utility is now seeking cost recovery.  That c ost

21 recovery and any decisions made by the PUC with r egard to

22 that will have an impact on the market.  It will impact

23 directly the competitive suppliers, the wholesale

24 suppliers, the members of NEPGA, and others who a re not
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 1 NEPGA members, but particularly NEPGA members, an d many of

 2 which are located in New Hampshire.  

 3 So, we do meet the requirements of RSA

 4 541-A:32, (b) with regard to "direct impact".  An d, so, we

 5 disagree with PSNH on that point.

 6 CMSR. IGNATIUS:  Ms. Smith, before you

 7 move on, just take that a step further.  What's t he

 8 mechanism that you see that a determination on co st

 9 recovery for PSNH changes the costs that you see for your

10 companies?

11 MS. SMITH:  Well, any impact on rates is

12 going to impact the market, the regional market.  So, rate

13 determinations made by this Commission do affect that

14 market.

15 And, I will say, on the second point, as

16 to "direct effect", it's important to keep in min d that,

17 you know, NEPGA members as generators do have to meet the

18 same types of environmental requirements that PSN H brings

19 at issue here, and that is, you know, reducing me rcury.

20 And, to the extent that other generators in the r egion

21 have installed similar equipment or have addresse d those

22 requirements, you know, it's important for that - - that to

23 be brought to bear in this proceeding.

24 So, it's not that NEPGA members are, you
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 1 know, just offering information that could be hel pful to

 2 the Commission.  I mean, there's something at sta ke here

 3 and there are direct effects by any determination  made

 4 here.  And, although it is with regard to a scrub ber, with

 5 regard to a particular installation, it's a large

 6 installation, and it is an important issue for th is

 7 Commission and for the competitors.

 8 With regard to the one -- RSA 541-A:32,

 9 II, the discretionary intervention, we did also a ddress

10 that in our Motion to Intervene.  And, as the Com mission

11 knows, if it is in the interest of justice, and t here

12 would be no disruption of the proceedings, interv ention

13 can be granted.  And, you know, we have set forth  reasons

14 why it would be in the interest of justice, and t hat goes

15 to the offer of, you know, information that NEPGA  members

16 have on installation of similar equipment, on the  costs,

17 on the engineering, on some of the issues that At torney

18 Knowlton referenced, because the PUC will be revi ewing the

19 engineering and construction, it will be reviewin g

20 prudency.  And, although the NEPGA members are no t

21 recovering costs from ratepayers when they instal l

22 pollution control equipment, they're recovering i t from

23 their stockholders.  So, although the payors were

24 different on many of the issues -- 
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 1 (Court reporter interruption.) 

 2 MS. SMITH:  So, NEPGA's argument is that

 3 it meets both criteria under RSA 541-A:32 for

 4 intervention.  NEPGA also objects to PSNH's sugge stion to

 5 the Commission that its filings, its discovery, i ts

 6 participation in this proceeding be combined with  other

 7 intervenors, and, in particular, TransCanada.  At torney

 8 Patch already mentioned that TransCanada is not a  member

 9 of NEPGA.  And, though our interests may be align ed, they

10 are not identical.  And, I echo that argument.  N EPGA's

11 members do consist of competitive generators and wholesale

12 suppliers, but some of its members are one or the  other.

13 So that it is not the same exact role being playe d by all

14 of NEPGA's members as is being played by TransCan ada.

15 And, that can make a difference in the end.  NEPG A would

16 like to participate as a party in and of itself.  It

17 believes that it is facilitating the orderly cond uct of

18 these proceedings by coming forth as a representa tive of

19 many, many generators, including many New Hampshi re

20 generators, who might otherwise seek to intervene  in the

21 proceeding.  Because it can represent all of thei r

22 interests through one party, it is actually helpi ng this

23 proceeding to be conducted in a -- facilitate a q uicker

24 conducting of this proceeding.
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 1 Therefore, we urge the Commission to

 2 grant NEPGA's Motion to Intervene, and that it be  allowed

 3 to intervene as a full party, without being combi ned with

 4 other parties.  Thank you.

 5 CHAIRMAN GETZ:  Okay.  Thank you.

 6 Mr. Peress.

 7 MR. PERESS:  Thank you, Mr. Chair.  If I

 8 may, I would just like to add a couple of comment s with

 9 respect to the Petitions to Intervene of NEPGA an d

10 TransCanada that have not been addressed to this point.

11 There are a couple of specific aspects of this pr oceeding

12 where CLF believes that their input would be very

13 informative and eliminate some of the issues befo re the

14 Commission.  For example, TransCanada is a retail  supplier

15 of electric power.  And, as you know, attachment to an

16 Attachment 1 of PSNH's petition here, which is it s energy

17 service rate calculation, entails as one of the

18 calculating factors the forecasted retail megawat t-hour

19 sales, which directly affects the potential amoun t of

20 ratepayer impact, as well as cost recovery.  And,  as the

21 Commission is also aware, the rate base -- that i s PSNH's

22 customer base, excuse me, has been dramatically d eclining

23 over the last two years.  We've already had sever al

24 dockets on that issue, that have addressed that i ssue.
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 1 And, so, to the extent that the forecasted retail

 2 megawatt-hour sales is a relevant consideration i n this

 3 docket, CLF would suggest that hearing from other  retail

 4 suppliers would provide helpful information and w ould

 5 inform the Commission's deliberations.

 6 With respect to NEPGA, as the Commission

 7 has heard, NEPGA is made up of merchant generator s and

 8 suppliers.  Many of those generators, and counsel  for CLF

 9 has direct experience having worked for one in th e past,

10 are often faced with the exact same circumstance that

11 Public Service Company of New Hampshire was faced  with in

12 filing this petition.  That is, the need to reduc e

13 emissions through the installation of a emissions  control

14 technology that entail large capital expenditures .  This

15 is the largest, as far as CLF is aware, this is t he

16 largest capital project for which any regulated u tility in

17 the state has ever sought a cost recovery.  And, to have

18 that expertise available to the Commission, as we ll as to

19 the parties, that is the expertise involved with that

20 decision, as well as how these controls are engin eered,

21 installed, and operated by other generators, we w ould also

22 suggest would be informative and assist the Commi ssion in

23 making the determinations that it must make.

24 Not to be redundant, but, in the context
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 1 of a docket of this nature, where over $54 millio n per

 2 year of cost recovery are being sought by Public Service

 3 Company of New Hampshire, we would suggest that t aking a

 4 narrow perspective with respect to input and tech nical

 5 perspectives from the parties is not in the inter est of

 6 ratepayers, and that a broader inclusive perspect ive to

 7 this docket will be in the interest of ratepayers .

 8 PSNH's rates are more than $100 million

 9 above market right now.  This will add another $5 0 million

10 to those rates.  This is an extremely important d ocket for

11 the State of New Hampshire, for the state's econo mic

12 vitality, for its environment.  And, we would urg e the

13 Commission to be expansive in its rulings with re spect to

14 intervention.

15 With respect to several of the other

16 assertions made by Public Service Company of New Hampshire

17 as it relates to CLF's intervention, we do not be lieve

18 it's necessary for the Commission to order CLF to

19 cooperate and to avoid redundancy with respect to  advocacy

20 that is similar to or the same as what Sierra Clu b would

21 be inclined or we would both be inclined to make.   And, we

22 can coordinate appropriately without an order fro m the

23 Commission.  I think an order would create some

24 significant logistical difficulties for the parti es.
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 1 Lastly, with respect to the, at this

 2 point, tired, redundant request about CLF and oth er

 3 environmental intervenors staying within the scop e of the

 4 proceeding, counsel for CLF will be addressing th is off

 5 line with counsel for PSNH.  But I did want to ad d that

 6 CLF, as far as I am aware, as far as I've been co unsel,

 7 have been involved in six proceedings before this

 8 Commission, four of them addressing PSNH matters.   There

 9 has not been a single discovery request for which  there

10 has ever been an objection upheld by this Commiss ion as

11 being irrelevant, overly broad, or unduly burdens ome.

12 There is simply no basis to here that request by PSNH in

13 this proceeding.  What's going on in another fora  has

14 nothing to do with this proceeding.  And, CLF ful ly

15 understands, and as this Commission knows, we ful ly

16 understand what is relevant to this proceeding.  So, thank

17 you for the opportunity to be heard.

18 CHAIRMAN GETZ:  Thank you.  Ms.

19 Hatfield.

20 MS. HATFIELD:  Thank you, Mr. Chairman.

21 The OCA supports the Motions for Intervention.  W e think

22 -- we agree with especially one particular commen t that

23 Mr. Patch made about parties with different persp ectives

24 and different experience knowing the right questi ons to
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 1 ask in discovery.  And, we think that, in the pas t, having

 2 these different perspectives and different levels  of

 3 experience on different topics has certainly assi sted the

 4 OCA in other cases.

 5 One specific example of that includes

 6 the questions that Mr. Peress raised about the wa stewater

 7 issue related to the scrubber.  That's certainly an area

 8 that is outside the typical regulated utility are na before

 9 the Commission.

10 Related to that, we are hopeful that the

11 Commission will work with DES as it sees fit and as it's

12 authorized to do to ensure that the Commission fu lly

13 understands the requirements, the environmental

14 requirements related to the scrubber, to help dev elop the

15 record and help understand how it's operating, fo r

16 purposes of rate recovery.

17 With respect to a suggestion that the

18 Commission require the OCA to work in specific wa ys with

19 other parties, we object to that request.  We cer tainly

20 have different interests from all of the interven ors, and

21 ours are prescribed by a statute.  And, so, we wo uld

22 respectfully request the Commission not strictly require

23 the OCA to combine all of its advocacy on behalf of

24 ratepayers with other parties.  Thank you.
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 1 CHAIRMAN GETZ:  Thank you.  Ms. Amidon.

 2 MS. AMIDON:  Thank you, Mr. Chairman.

 3 Staff has no position on any of the Motions to In tervene.

 4 CHAIRMAN GETZ:  Thank you.

 5 (Chairman Getz and Commissioner Ignatius 

 6 conferring.) 

 7 CHAIRMAN GETZ:  Okay.  At this point,

 8 unless there's anything else that we need to addr ess, my

 9 inclination is to take the matters under adviseme nt, allow

10 the opportunity for the parties to begin the tech nical

11 session, and see if there is agreements/disagreem ents that

12 come our way with respect to schedule, scope, or -- and

13 we'll specifically take under advisement, obvious ly, the

14 issues of the Petitions to Intervene.  But I take  it that

15 not ruling on that at this point will not, you kn ow, be an

16 obstacle to going into the technical session.  Bu t I guess

17 the only way to know that is to see if somehow th ings

18 break down in the technical session.  

19 But, those musings aside, is there

20 anything else we need to address this morning?

21 (No verbal response) 

22 CHAIRMAN GETZ:  Okay.  Hearing nothing,

23 then we'll close the prehearing conference and we 'll take

24 the matters under advisement and await a report f rom the
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 1 technical session.  Thank you, everyone.

 2 (Whereupon the prehearing conference 

 3 ended at 11:33 a.m., and a technical 

 4 session was held thereafter.) 
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